AT
COMMONWEALTH OF THE BAHAMAS |
IN THE SUPREME COURT
COMMON LAW & EQUITY DIVISION
2010/PUBIjrv/0026

IN THE MATTER OF the Notice of the Intended Acquisition idated
the 11" day of January, A. D., 2010 and published in the
Extraordinary Gazette dated the 15" day of January, A. D., 20h0

AND IN THE MATTER OF the Notice of Possession dated thle 17\

day of February, A.D., 2010 and published in the Gazette datéd the
23" day of February, A. D., 2010 |

AND IN THE MATTER OF the Declaration of Vesting dated tqe 26"
day of February, A.D., 2010 and published in the Gazette dated the
8™ day of March, A. D., 2010 ‘

BETWEEN ' !

FREDA BAKER
LULU BAKER
VIRGINIA ELIZABETH BAKER
| Applicants
AND
THE MINISTER RESPONSIBLE FOR
ACQUISITION AND DISPOSITION OF LANDS |

AND

THE ATTORNEY GENERAL
' Respondents

Before: The Hon. Sir Michael Barnett, Chief Justice

Appearances: Mr. Brian Moree Q.C. and Mr. Howard Thompson f(?)r Applicants
Mr. Von Turner for Respondent |




Hearing Date: 27" January, 2014

JUDGMENT

Barnett, C.J.:
1. This is an application for Judicial Review.
2. The issue raised is a simple one. it is whether the failure to éerve a Notice

or Declaration of Intended Acquisition under the Acquisitioriﬁ of Lands Act
on the owners of land to be acquired makes the Declaration of Vesting
void. |

3. The Applicants were the owners of property situated |r,‘1 the area of
Pinewood Gardens and Bamboo Town in New Providencef. In 2005, the
Government constructed a park on the Applicants’ broperty. The
Applicants were not consulted about the development of the park on their

land.

5. By letter dated the 13" November, 2009 the Applicants by way of their
attorney wrote to the Minister of State responsible for Lands and Local

Government advising them that the Government was trespallssing on their

land. The letter was in the following terms:

Dear Minister,

RE: TEN (10) ACRES ORIGINALLY GRANTED TO éEYMOUR
RAYHAW BEING LOT NUMBER THIRTY-ONE (NO. 31) IN THE PLAN
OF ALLOTMENTS LAID OUT AT BAMBOO TOWN ON THE SOUTH
SIDE OF THE ISLAND OF NEW PROVIDENCE BEING ONE OF THE
ISLANDS OF THE COMMONWEALTH OF THE BAHAMAS (‘THE

PROPERTY")

We have been retained by Ms. Freda Baker, Ms. Lulu Bak‘er and Ms.
Virginia Baker (“the Baker Sisters”) who are the fee simqle owners
of the Property. The Baker Sisters acquired the Property on the 11"
July, 1961 by way of a conveyance from Ms. Priscilla Fernander
which is recorded in the Registry of Records at Volume 45‘3 at Pates
303 to 305. i

At the insistence of our clients, the Property was recently surveyed
by Mr. Roland John and appraised by Mr. Michael Lightbqurne. For
M
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your information, we enclose herewith copies of the survey and
appraisal. As is evidenced by the survey, a baseball diamond with
surrounding buildings (“the Park”) has been constructed on the
Property. We are instructed that Kerzner International donated the
funds to construct the Park under the supervisioh of the
Government of the Bahamas. Our clients were not consulted with
regard to the Park and did not give their permission for any part of
the Property to be used for the Park or for any other ciommunity
project. Accordingly, that part of the Park which is on the Property
constitutes an unauthorized and unlawful encroachment of land
owned by the Baker Sisters. |
|

We are aware that Lot No. 32, which is located directly east of the
Property was acquired by the Government under the proivisions of
The Acquisition of Land Act for the purpose of developing a public
park. In these circumstances, it may be the case that the intention
was to locate the Park on Lot 32 but that it was inadvertently
constructed on the Property. In any event, it is clear that the
present location of the Park, for whatever reason, amounts to an
improper and unlawful use of the Property. It is axiomatic that this
problem must be expeditiously resolved and hopefully \'Ne will be
able to find a solution, which is fair and just to the Baker Sisters
and causes minimal disruption to the residents of lPinewood

Gardens.

We contacted your office in August of this year to discuss this
matter as the Property is situated within your constituency and any
action would directly affect your constituents and their use of the
Park. In order to amicably resolve this matter without resorting to
court proceedings our clients would be prepared to consider selling
the Property for a net price of B$1,230,000.00. You will no e that this
price is consistent with the appraisal by Mr. Lightbourne.
Alternatively, the Park would have to be relocated to ensfure that it
does not encroach onto the Property. ’

We look forward to hearing from you within the next seven (7)
working days in response to the matters set out herein.

Yours sincerely

6. By letter dated the 14th December, 2009 the Minister responded to the

Applicants’ attorney in the following terms:

Dear Sir:

Re: Ten (10) acres originally granted to Seymour Rayhaw being lot
number Thirty-One (31) In _the Plan of allotments out at Bamboo
Town on the South side of the Island of new Providence being one
of the Islands of the Commonwealth of the Bahamas (“the

Property”)

Thank you for your letter of 13 November, 2009 addressed to me in
respect of the above referenced matter.

W
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! am constrained to address some of the comments made in the
second paragraph for your letter particularly as it rela;tes to the
history of the development of this park. [
You would be aware that park development on the land claimed by
your client commenced with much publicity under th? previous
administration (2002 to 2007) and as you so curreqtly stated
involved Kerzner International devoting substantial fundiri:g thereto.
You would ask be aware that the previous Member of Parliament of
Pinewood, Senator Alison Maynard Gibson was actively involved in
its development. :

I would be pleased if you would be kind enough to share any
previous correspondence, which may have exchanged between
your client and the former Member of Parliament and/or the minister
responsible for Sports under the previous Administratipn on the
use and/or sale of the land for the park. :

You may also wish to advise whether or not you were th!‘e Attorney
of record for the Baker sisters when the Park deyvelopment

commenced during the period referred to in paragraph 3. |

| also wish to advise that going forward, that it is Gow’ernment’s
intention to ensure that the expanded park, to be developed at this
location comes entirely within the public domain. |
| further wish to advise of Government’s intention [Fo shortly
commence acquisition of the entire Seymour Rayhaw Traf:t (Lot#31)
for the expansion of the park and in this regard note the willingness
of your client to consider sale or the property to Goverr‘lment and

the purchase price sought.

We will revert to you on the price issue once in receipt of advice
from the Office of the Attorney on the title documents, which you
kindly provided

Sincerely,
7. The Applicants’ attorney replied by letter 29" December, 2009:

Dear Minister

Re: Ten (10) acres originally granted to Seymour Rayhaw being lot
number Thirty-One (31} In the Plan of allotments out at Bamboo Town
on the South side of the Island of New Providence being one of the
Islands of the Commonwealth of the Bahamas

I am in receipt of your letter of the 14" December, 2009. | mulst confess

that | do not see the relevance of either of the matters set jout in the
fourth and fifth paragraphs of your letter. | am not aware of any
previous correspondence between our clients and the former Member
of Parliament for Pinewood and frankly, | see no reason to pursue that
issue. Similarly, the date of my initial instructions in this; matter is
utterly irrelevant to any material issue. However, as a courtesy to you |

e —— - ]
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can advise you that | was not representing the Baker Sisters on this
issue when the Government commenced the development of the Park.

| note your comments with regard to the property, althoughil make no
further comment on this matter at this time. 5

| hope we can amicably resolve this issue and in that regérd, | look
forward to hearing further from you after you have received the
necessary advice from the office of the Attorney General. | trust that
you will be in a position to substantively respond to my earli?r letter by
the middle of January, 2010.

Yours sincerely,

8. A Declaration of Intended Acquisition dated the 11" January, 2010 was
published in the Gazette on the 15" January, 2010. On the | 26" February,
2010 a Declaration of Vesting was made and published in tfhe Gazette on
the 8" March, 2010. |

1
§

’ : i
9. The Applicants challenge the Declaration of Vesting on the gf;round that the
Defendants did not comply with the R[Q,¥i§i9n,,9f_.th,e‘,Acq.uié.iiig_rLQiNL,angs
Act and in particular the requirements of section 6 (4) of thLat Act. In their

written submissions the Respondent’s concede that “pursuaj'nt to section 6
(4) of the aforementioned Act, the Department of Lands and Surveys
failed to serve the Baker Sisters personally regarding the said acquisition
process”. There is no evidence that the Notice was even Posted on any

part of the land.

10. However, there is exhibited to an Affidavit by Audley Grelaaves, a letter
dated 20th January, 2010 in the following terms:-

Mckinney, Bancroft & Hughes
Counsel & Attorneys-at-Law
4 George Street

P.O. Box N-3937

Nassau, Bahamas

Attention: Atty. Brian Moree, QC ‘

Dear Sir: |
i

Re: Compulsory Acquisition, Ten (10) Acres
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being Lot #31, Bamboo Town , New Providence

Further to your letter of 29 December, 2009 addressed to the Honourable
Byran Woodside, Minister of State for Lands & Local Government, please
find enclosed for information an executed copy of the Declaration of
Intended Acquisition which was published in The Nassau| Guardian of 18
January, 2010 and the Extraordinary Gazette of 15 January,|2010.

Please be advised that as previously communicated, we will revert with a
compensation offer once in receipt of advice from Office|of the Attorney
General on the Title Documents.

Sincerely,
Audley Greaves
(for) Permanent Secretary

11.  The Applicants’ attorneys deny that they ever received that letter. The

Respondents have not adduced any evidence that the Iet}er was in fact

delivered to the Applicants attorneys. Mr. Greaves simply says that:
|

“That a letter dated 20" January 2010 was issue ! from my
office addressed to Mr. Brian Moree QC of Mckinney Bancroft
and Hughes, Attorney for the Applicants. The same was
delivered to the office of McKinney Bancroft and H | ghes, the
same addressed to Mr. Brain Moree, QC. Pursuant to office
procedure at the time, the messenger would have eit/per mailed
the said letter via post, or hand delivered the same to the said
office. The customary practice would be to deliver as indicated
above. The use of a service sheet as unknown to the office,
and at the time there was no contemplation of formal legal
action.”

12.  ltis to be noted, that on the 26" February, 2010 Mr. Greaves sent another

letter to the Applicants attorneys. The letter was identical{ to the earlier
letter of the 20" January, 2010. That letter of the 26" Fe‘bru‘éry was in fact
received by the Applicants’ attorneys on the 5" March, 2010 which of
course was after the date of the Vesting Deed. This is evifenced by the
letter from The Applicants’ attorneys of the 28" April, 2010 v\(hich said:

28" April, 2010 ’

Mr. Audley Greaves 5
OFFICE OF THE PRIME MINISTER ‘

e e — e —— e e ]
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Ministry of Lands and Local Government
Manx Building, West Bay Street

Nassau,

The Bahamas

Dear Sir, E
Re: Ten (10) acres originally granted to Seymour Rayhaw being lot
Number Thirty-One (No. 31) in the Plan if Allotments laid out at
Bamboo Town on the South Side of the Island of New Providence
being one of the lslands of the Commonwealth of The Bahamas (“the
Property”) !

We refer to your letter dated the 26" February, 2010 togeth(Jr with the

enclosed Declaration of Intended Acquisition (“the Declaration”).

Notwithstanding the date of that letter, we did not receive it until the 5t
March, 2010. It is at least interestin% that on the same date which appears on
your above-mentioned letter (i.e. 26" February, 2010) we wrote to the Minister
of State for Lands and Local Government informing him that the Government
had not complied with the provisions of the Acquisition of Land Act (“the
Act”’) when purporting to acquire the Property.

We note for the record that a copy of the Declaration was delivered|to our firm
almost two (2) months after it was issued and some three (3) weeks after the
Notice of Possession was issued.

We have still not been contacted by anyone in the office of the Pririne Minister
for the meeting, which you foreshadowed in your letter dated the 1% March,
2010. Accordingly, our clients will now commence the necessary court
proceedings without further notice to you.

Yours sincerely,

13.  Section 6 of the Act provides:

6. (1) Whenever it appears to the Minister that any particular land is
needed for a public purpose a notice to that effect signed by the
promoters shall be published in the Gazette and posted on some

4

conspicuous part of such land, but no such notice shall b]e published

or posted unless the compensation to be paid for such land is to be
paid out of public revenue or out of the funds of sorﬁ'me statutory
corporation.
(2) Such notice shall state the following particulars —
(a) the district in which the land is situate;
(b) the particular purpose for which it is required;
(c) its approximate area and all other particulars necessary for
identifying it, and if a plan has been made of the land, the place
where and time when such plan may be inspected;
(d) an intimation that all persons interested in the land shall,
within thirty days from the publication of the notice or the
posting of the same, state in writing to the promoters the nature
of their respective interests in the land and the amount and
particulars of their claims to compensation for suchjinterests.

W
e ————————————————————————————————————————————————
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